Worker Classification:
Navigating New Rules and Pitfalls
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Agenda

Exempt vs. 2 Employee vs. 3
1 Non-Exempt Contractor Q&A
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Recent changes to exempt/non-exempt status

Prior Threshold July 1, 2024 threshold Jan 1, 2025 threshold
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Will the new rule survive lawsuits?

e Arecent US. Supreme Court decision will bolster challenges to the
new rule, since Chevron deference is gone.

e ATexas federal courtissued the first preliminary decision, finding that
the new rule is likely an unlawful exercise of the DOL's power.

e Theresultisthatthe newruleistemporarily on hold ONLY for the
state of Texas as an employer (not all employers in Texas). For all
employees besides Texas government employees, the new salary level
testisin place.

® Arelated 5th Circuit case gives the DOL some hope that the new rule
could survive.
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Tool: SixFifty Exempt Non-Exempt Analyzer
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Don’t forget about state-level exemptions!

States that have higher thresholds than the July 1 increase:

e Alaska-$48,796.80
e California- $66,560.00
e Colorado- $55,000.00

e NYC and Nassau, Suffolk, and Westchester
Counties - $62,400.00

e New York (rest of state) - $58,458.40
e Washington - $67,724.80
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Employees and Contractors - A 10,000 Foot View

Employee

Contractor



There are a lot of EE/IC tests for employers to choose from

As arule of thumb, the federal tests are usually where you should
look first

But state rules are still important in some circumstances, like:
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The FLSA “Economic Realities” test

Focuses on whether the worker is economically dependent on their
employer with reference to six factors:
e  Opportunity for profit or loss™
Investments by the worker and potential employer
Degree of permanence of the work relationship
Nature and degree of control*
Extent to which work performed is an integral part of the business
Skill and initiative

Department of Labor issued a regulation earlier this year that changed
the test
e Same factors, but weighted differently

Validity of the new rule is currently being litigated
e Remains in effect until a court says otherwise
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Consists of 12 factors first articulated by SCOTUS in Nationwide Mutual Ins. Co. v. Darden

1. 7.
2. 8.
3. 9.
4.

10.
5. 11.



Tool: SixFifty Employee Contractor Analyzer
< siXfifty\ =

Let's get started with your
Employee Contractor Analyzer employee/contractor analysis!

Before we begin, there are a few things you should know. We are not your
lawyer and this tool does not offer legal advice. It only offers legal
information. If you want to learn more about this employee/contractor
tool, click See More Information below.

Q1 Introduction

2 Worker Name

See More Information

3 Final Information
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Key Legal Updates in Hiring Compliance
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