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Non-Competes: 2 Paid Leave Other Trends to
State and Federal Watch
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SixFifty Non-Compete Map



https://www.sixfifty.com/resource-library/non-compete-agreement-by-state/

Updated Income Thresholds

Unsurprisingly, since they are set to an annual cadence, some states
have already updated their income thresholds this year.

e (Colorado e QOregon
e Maryland e Rhode Island
o MDtieditsthresholdto e Washington
minimum wage, sonow it e \Washington D.C.
will be updated annually.
e Maine
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SixFifty’s webinar



https://www.sixfifty.com/resource/the-federal-government-takes-aim-at-non-compete-agreements/

FTC Enforcement Actions

“Unfair methods of competition in or affecting commerce, and unfair or deceptive acts or
practices in or affecting commerce, are hereby declared unlawful” 15 U.S.C. § 45.

e O-lGlass: prohibited over 1,000 employees from connected, in any
manner, with a business selling similar products

e Ardagh Group S.A.: 2-year restriction for 700+ employees from
working with anyone similar in the U.S., Canada, or Mexico

e Anchor Glass: 1-year restriction, barred working with anyone providing
“the same or substantially similar” products in the US or from dealing
with any current or prospective customer they dealt with

e Prudential Security: employees prohibited from working for other
security companies within 100 miles. $100,000 penalty for violations
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Prudential is prohibited from
“entering or attempting to enter
into, maintaining, or attempting

to maintain, enforcing or
attempting to enforce, or
threatening to enforce a

Noncompete Agreement or
communicating to an Employee,
or any prospective or current
employer of that Employee, that
the Employee is subject to a
Noncompete Agreement.”

- N

e

Employee’ means a Person
employed by, previously
employed by, or in the process
of being employed by,
{Prudential]”

- /




NLRB Joins the Non-Compete Party

e AsofMay 30,2023, NLRB has been interpreting employers’ use of non-competes
as a violation of the NLRA.

e Non-compete provisions violate the NLRA because they “could reasonably be
construed by employees to deny them the ability to quit or change jobs by cutting
off their access to other employment opportunities that they are qualified for
based on their experience, aptitudes, and preferences as to type and location of
work”

e Thisopinionisntarule, butit has already been used in enforcement actions.

e Importantly, this does not affect non-competes with supervisory or managerial
employees because they aren’t protected under the NLRA.
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Non-Compete Bans Expand at State Level :

e New York’s state legislature passed a full
non-compete ban, but the Governor declined to sign.
She is still in favor of regulating non-competes and we
can expect the bill to return with amendments.

e (Governor Hochul has previously stated that she
wants to protect low and middle-wage workers but
that there are valid uses of non-competes.

e \What the final bill might look like is up for debate, but
it seems likely that we will see legislation this year
that restricts non-competes and institutes income
thresholds.

o There's talk of a $250,000 threshold.
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What’s more restrictive than a complete ban?

Last year, California took two large steps to further restrict non-compete use in and

out of the state.

e “Anemployer or former employer shall not
attempt to enforce a contract that is void
under this chapter regardless of whether the
contract was signed and the employment was
maintained outside of California’

e Creates private right of action for injunctive
relief, damages, or both

° Effective January 1, 2024
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Likely applicable to more agreements than just
traditional non-competes

Notice required for current and ex-employees
by February 14, 2024

Creates fines up to $2,500 per violation

Effective January 1, 2024



Washington Expands

Paid Leave paidsickLeave Minnesota Paid

Beginning 1/1/24 Sick Leave
_— Begins 1/1/24 Delaware
Family and
Oregon Expands ~— Medical Leave
Family/Medical Leave Opt-In Period
Beginning 1/1/24 Begins 9/1/24

Maryland
/ \ Family and
Medical Leave

C.alifornia Expands Contributions
Sick and B.ere.avement Begin 10/1/24
Leave Beginning
1/1/24
A Nevada Expands lllinois Paid Leave
Domestic Violence Colorado Familyand ~ Benefits Begin and
Medical Leave Existing Leave Expands

Leave Beginning
1/1/24 Benefits On 1/1/24
© SixFifty 2024 Begin 1/1/24
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lllinois State Paid Leave Chicago & Cook County Broadest “Any Reason”
Paid Leave Leave Law to Date



Minnesota California Washington
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New Laws in Colorado, Delaware, Maryland, Minnesota, & Maine

Oregon Expands Existing Leave to Allow Time Off for “Bias Crimes”



Nevada Expands Domestic Violence Leave

Illinois Expands Domestic Violence and Crime Victim Leave

Illinois Expands Blood Donation Leave

e Cannow be used for organ donation as well as donating blood

CA Expands Bereavement Leave



DOL Announces New (Old) Independent Contractor Rule

e Six-factor test focused on the economic realities of the relationship:

O

O O O O

O

Opportunity for profit or loss

Investments by the worker and potential employer

Degree of permanence of the work relationship

Nature and degree of control

Extent to which work performed is an integral part of the business
Skill and initiative

e Priorrulelooked at two core factors: (1) control over work and (2) opportunity for
profit or loss

e \Why it matters: employees have rights under FLSA, contractors don't

e Newrule goesintoeffect March 11,2024
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Other trends to Watch in 2024

e \Nage transparency
e Pre-employmentinquiries (salary history,
medical history, criminal history, credit

history)

e Artificial intelligence in the workplace

e Stericycle aftermath
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