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* Although we will be providing legal information during this webinar, we will not be providing legal advice. 
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Agenda

• Introduction

• Potential Legal Challenges to the ETS

• Vaccine Policy Options and Best Practices

• Collecting and Storing Information

• Q & A

• Conclusion
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Potential Legal 
Challenges

Part 1

• 24 states have already threatened to sue.

• The Attorney General of Arizona Mark Brnovich 
hurried to federal court to file the first suit. 

• Mark Brnovich also happens to be running 
for a senate seat. 

• These types of suits can be successful.

• Federal judge recently enjoined New York 
State vaccine requirement that medical 
workers be vaccinated because there is no 
religious exemption. 
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Potential Legal 
Challenges

Part 2

• Once the ETS are released, the OSHA Act 
allows plaintiffs to file petitions for review 
directly in a federal court of appeals.

• Types of potential legal challenges:

• Constitutional Challenges: 
• Commerce Clause
• Equal Protection 
• Medical Condition
• Religious Belief 

• Statutory Challenges
• Grave Danger to Employees
• Necessary to Protect Employees from 

the danger
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Potential Legal 
Challenges

Part 3
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Potential Legal 
Challenges

Part 4

TAKEAWAYS

• There is likely to be a significant amount of 
litigation of the new ETS.

• Cases could ultimately reach the Supreme 
Court. 

• Enforcement may not be stayed during the 
review process.

• Businesses should prepare to comply with 
the ETS. 
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Vaccination 
Policy Options

When it comes to vaccine policies, 
companies have 4 basic options: 

1. Require employees to be vaccinated 
or tested weekly to enter worksite;

2. Require employees to be vaccinated 
to enter worksites;

3. Encourage employees to get 
vaccinated; or 

4. Don’t act by choosing not to adopt a 
vaccination policy. 



Policy 
Requiring 

Vaccinations
1.1

• Vaccines required for:
• Healthcare workers at facilities/ 

organizations that receive Medicare or 
Medicaid reimbursements

• Executive Branch federal employees
• Government Contractors

• Employers with 100 or more employees will 
require employees to either:
• Be vaccinated OR
• Be tested weekly
• Employers will be required to give PTO for 

employees to get vaccinated
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https://www.cms.gov/newsroom/press-releases/biden-harris-administration-expand-vaccination-requirements-health-care-settings
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/09/09/executive-order-on-requiring-coronavirus-disease-2019-vaccination-for-federal-employees/
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/09/09/executive-order-on-ensuring-adequate-covid-safety-protocols-for-federal-contractors/
https://www.whitehouse.gov/briefing-room/speeches-remarks/2021/09/09/remarks-by-president-biden-on-fighting-the-covid-19-pandemic-3/
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Policy
Requiring 

Vaccinations
1.2

• Emergency Temporary Standard (ETS) will be 
issued in the next 1-4 weeks

• Policy will address:

• Who must be vaccinated

• Likely only employees reporting to 
a worksite/interacting with others

• How PTO applies

• For being vaccinated

• For recovery from vaccination
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Policy
Requiring 

Vaccinations
1.3

• Policies need to address:
• Types of Employees
• In-person employees
• Remote & Hybrid employees

• Exemptions
• Medical or Religious
• Working from home or Testing?

• Paid time off
• Cost of testing
• Process for collecting Vaccination/Testing 

information
• Notice 
• Transparency



*Federal ETS des not apply in states with their own 
OSHA
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Policy
Requiring Testing or 

Vaccination
1.1

• Avoid the exemptions issues

• Still must provide PTO for shots and 
recovery time

• Policy will address:

• Potential differences in office 
procedures for vaccinated vs. 
unvaccinated

• Differences in information collection

• Procedures for testing and for 
excluding positive cases from 
workplace
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Policy
Encouraging
Vaccination

1.1

• Only available to small employers

• May not be available to small 
employers in states with more strict 
OSHAs

• Policy should address:

• Potential differences in office procedures 
for vaccinated vs. unvaccinated

• Differences in information collection

• Procedures for testing and excluding 
positive cases from workplace

• Incentives (if any) 
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No Policy

• Not recommended

• Leaves company vulnerable

• Outbreaks

• Hazard Mitigation

• Employee Confusion

• Likely subject to some type of state or county 
rules that are easiest to address in a 
methodical way



Collecting 
Information

• Collect Vaccine Status
• Methods
• Proof and company retains a copy
• Proof and company does not retain a copy
• Self-attestation

• Collect Test Results
• More frequent
• Methods
• Proof and company retains a copy
• Proof and company does not retain a copy
• Self-attestation

• Logistics
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Sample 
Vaccine 
Status
Survey
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Sample 
Vaccine 
Status
Survey
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Sample 
Vaccine 
Status
Survey
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Analytics 
about 

Vaccine 
Status
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Storing 
Information

• Keep as confidential medical information
• Stored separately from employee file

• Limit access
• Store for appropriate period
• Current Cal/OSHA standard: maintain records 

for the length of time necessary to establish 
compliance with the regulation 

• Potential Cal/OSHA standard: maintain 
records for two years beyond the period “in 
which the records are necessary to meet the 
requirements” of the proposed regulations
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Still have questions? Learn more and book a
demo at sixfifty.com/returntowork
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