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• Stakeholder Meeting 
• Penalties
• Exclusion Pay FAQ Updates
• Other FAQ Updates
• Tools for Compliance

Overview
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Stakeholder 
Meeting

• On December 18, 2020, California’s Occupational Safety 
and Health Standards Board (the “Board”) had a 
stakeholder meeting

• The meeting addressed questions and concerns about 
the Emergency Temporary Standards (“ETS”) issued by 
Cal/OSHA 

• The Board established an agenda for an advisory 
committee meeting discussing amendments to the ETS

• Many of the clarifications were incorporated into the 
updated Frequently Asked Questions

• Many questions remain
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Stakeholder 
Meeting

• Stakeholders raised concerns about finding vendors to 
accommodate their workforces and the cost of 
complying with the ETS’s testing obligations
• The cost of testing a single employee ranges from 

$120 to $180. An employer that is required to test 
100 employees will spend at least $12,000

• Stakeholders raised concerns about what to do if there 
are circumstances or industries in which physical 
distancing is not possible
• Cal/OSHA acknowledged these occur but there are 

no categorical exceptions to the physical distancing 
requirements, and the burden falls on employers to 
prove on a case-by-case basis
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Updated FAQs

• On January 8, 2021, Cal/OSHA updated the 
COVID-19 Emergency Temporary Standards 
Frequently Asked Questions (the “FAQs”)

• Cal/OSHA added 38 FAQs, which more than 
doubled the number of FAQs relating to the 
ETS

• On January 26, 2021, Cal/OSHA again updated 
the FAQs by reorganizing them and adding 
two new FAQs about testing
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Compliance

• Cal/OSHA will “consider an employer’s 
good faith efforts in working towards 
compliance”

• Through February 1, 2021 Cal/OSHA 
will cite but not assess monetary 
penalties for violations of the ETS that 
would not have been considered a 
violation of a Cal/OSHA standard in 
place prior to November 30, 2020 
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Classification of 
Citations

• Regulatory: Violations relating to posting and 
recordkeeping requirements 

• General: Violations having some non-serious 
relationship safety and health

• Serious: Violations with a realistic possibility that 
death or serious physical harm that could result 
from the actual hazard created by the violation

• Willful: Violations where the employer either knew 
what it was doing was a violation, or was aware of 
an unsafe condition, and made no reasonable effort 
to eliminate it

• Repeat: Repeated violations



Maximum  
Penalties

• Regulatory: $13,277

• General: $13,277

• Serious: $25,000

• Willful: $132,765 

• Repeat: $132,765
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Citations
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Citations Month Citations
Proposed 
Penalties

August 12 $89,885
September 72 $692,850
October 49 $418,310
November 47 $441,910
December 111 $720,235
January* 13 $153,550

*January 1-6



Penalties
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Inspection Type
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• An employer must continue to pay and provide benefits to 
excluded employees who able and available to work but 
excluded from the workplace due to exposure to COVID-19

• Employees will typically receive pay for the quarantine 
period (may be up to 14 days)

• Cal/OSHA has the authority to cite & order abatement if 
exclusion pay not observed

• Employees are NOT eligible for exclusion pay if:
o Employer establishes exposure was not work-related
o They are unable to work due to COVID-19 symptoms 
o They are unable to work for reasons other than 

protecting persons at the workplace from possible 
transmission (e.g., a business closure, caring for a family 
member, disability, or vacation)

Exclusion 
Pay/

Benefit 
Information
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• Employers must take any reports seriously and investigate 
any evidence of an exposure
• Employer’s ultimate responsibility to determine if an 

exposure occurred elsewhere if an employee claims it 
was at the workplace 

• Rebuttable Presumption is that exposure DID occur at work
• Conduct “comparable investigations” 
• Produce “comparable evidence”
• Presumption rebutted if “more likely than not” that 

exposure did not occur in the workplace
• Expect further clarification

Rebuttable 
Presumption
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What Does Investigation Look Like?

• Determine when the person was last in the workplace
• Determine (if possible) the date of testing and onset of 

symptoms
• Determine the locations at the worksite where employee 

could have been exposed
• Determine whether employee was in contact with other 

COVID cases
• Were any other COVID cases reported by individuals at 

the same worksite during their exposure period
• Was employee exposed to any outsiders while at the 

site? Only to screened individuals?

COVID-19 
Investigation
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Workers’ 
Comp 

vs. Exclusion 
Pay

• Impossible to be eligible for both at the same time

• Workers Compensation Temporary Disability Benefits
• For wages lost during a period when worker is unable 

to work due to a disability
• Ineligible for exclusion pay because they are unable to 

work

• Exclusion Pay
• For wages during period when worker is 

asymptomatic and otherwise available and able to
work

• Ineligible for workers’ comp because they are able to
work
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What About 
Vaccines?

• Individuals who have received the COVID-19 
vaccine still need to wear masks, practice social 
distancing, and follow the other prevention 
measures in the ETS. 

• The ETS will likely be revised in the future to 
address the impact of vaccines.
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Clarification of 
Testing 

Requirements 
Part 1

Employer’s Testing Obligations: 

• Inform all employees on how they can obtain testing 
• Offer testing to an employee at no cost and during 

working hours in the event of a potential COVID-19 work-
related exposure

• Provide periodic (at least weekly or twice per week 
depending on the magnitude of the outbreak) COVID-19 
testing to all employees in an “exposed workplace” 
during an outbreak

• Testing must be provided in a manner that ensures 
employee confidentiality
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Clarification of 
Testing 

Requirements 
Part 2

What does it mean to offer or provide COVID-19 testing at 
no cost? 

• Offer and Provide have the same meaning. 

• Employers can send employees to a free testing site but 
must pay the employee for time spent being tested and 
traveling to and from the testing site. Employers should 
also reimburse employees for travel expenses. 
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Clarification of 
Testing 

Requirements 
Part 3

What if employees refuse to take the tests that are required 
under the ETS? 

• An employer does not violate the Emergency Temporary 
Standards if it offers testing but an employee declines or 
refuses to take it. 

• Employers are not required to obtain a signed declination 
from employees who refuse to take a COVID-19 test 
offered by the employer.
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SixFifty Solution

Document 
Generation Engine
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SixFifty Solution
Customizable CPP, 

Identification of COVID-19 
Hazards Worksheet, and Case 

Investigation Form
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SixFifty Solution
Update Notifications and 

Updated Documents as the 
ETS Evolves



Questions and Answers 
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